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1. executive summary

The Highland Council embarked on a project to develop 4 new schools in 1998.  In June of that year, an Outline Business Case was submitted to the Scottish Office and subsequently approved, with Level Playing Field Support awarded in November 1998.  The Council gave approval to move forward with the procurement phase in December 1998.  This process led to the placing of a notice in OJEC inviting expressions of interest from potential private sector partners in November 1999.

From these expressions of interest, 3 parties were selected to be invited to negotiate with the Council to provide the required services.

These services cover the provision of 4 new schools: a secondary school in Ardnamurchan and Drumnadrochit and a primary school in Spean Bridge and Tomatin.  The private sector partner will design and build the schools, provide the necessary finance to do so, own and maintain them throughout a 25 year period and also provide cleaning and janitorial services.

From the formal submissions of the 3 parties, initial negotiations were conducted prior to the submission of Best and Final Offers and the subsequent selection of a preferred bidder, the MJ Gleeson Group-led consortium, in October 2000.

Final negotiations have been taking place since that time, leading to the commercial agreement set out in this document.

The Gleeson bid is both affordable to the Council, with an initial first full-year (2003/04) charge of £2.849 million as at 4 June 2001, one week prior to anticipated financial close.  The bid also demonstrates value for money, with a total NPV of £30.89 million as compared to the NPV of the Public Sector Comparator of £31.12 million.

The Council’s external auditors have concurred with the Council’s intention to treat the deal as off-balance sheet.

Therefore, this Full Business Case is submitted for approval to proceed with financial and contractual close of the deal.

2. background and Strategic Context

2.1 The Highland Council’s Aims & Objectives

The Highland Council, as a key element of the democratic representation of local people, plays a key role in the establishment of a vision, which reflects the needs, and interests of the community in The Highlands.  This vision, together with the strategy for achieving it, reflects the national agenda, while at the same time retaining a distinctive local dimension.

The Council plays a key role in seeking improvement in the quality of local service provision and achievement, striving to improve on previous best performance and progress towards national standards by increasing aspirations and expectations at all levels.

The Council's strategic plan is based upon the following three objectives:

· increasing aspirations;

· increasing expectations; and

· increasing achievement.

This vision for promoting learning and achievement, both in schools and the wider community, can only be achieved with the involvement and support of those who use, work and take an interest in local education.

2.2 Key Objectives of the Education Service

Within the Council’s overall strategic framework, the Education Service has identified a number of key policy objectives, namely:

· to provide a strategic network of primary and secondary schools located throughout the Highland Council area, to support the economic and social infrastructure of the Highlands.

· to re-deploy resources and maximise efficiency within a best value regime.

· to take account of changes in population and provide appropriate centres of education for children and adults well into the new millennium.

· to improve educational facilities to meet the demands of a modern curriculum.

2.3 Background to the Project

The Council Education Service has a number of serious concerns regarding the existing Glen Urquhart High School in Drumnadrochit; the lack of educational provision in the Ardnamurchan and Morvern peninsula and the need for modern educational facilities for the villages of Moy, Tomatin and Spean Bridge.

These concerns include:

· The age and dilapidated state of the current buildings;

· The extensive use of demountable classrooms at two of the schools;

· The need to reduce the disruption to family life of those pupils required to stay in hostel accommodation from Monday to Friday;

· The ability of the existing schools

· To meet future capacity requirements;

· To meet a modern curriculum; and 

· The need to improve pupil safety in relation to traffic hazards

· The ability to provide a strategic network of schools to support the economic and social infrastructure of the Highlands.

2.4 The Aim and Objectives of the PPP Project

Highland Council considers this Project will be instrumental in ''Supporting the Council’s aspiration to improve the quality of life for everybody living and working in the Highlands through the provision of high quality schools buildings designed and serviced in accordance with educational and community requirements.''

The key objectives of the project, as developed from the Council’s requirements are: 

· Raising expectations and standards of attainment of pupils in the Highlands;

· Providing for on going improvements to the curriculum areas in order that accommodation meets the changing needs of the curriculum;

· Improve energy efficiency and reduce maintenance costs, redirecting resources for educational purposes;

· Provision of accommodation maintained to a high standard.

The Education Service considers the principal aims of the PPP project are:

· to secure the maintenance and development of the education infrastructure in accordance with best modern practice; 

· to meet the assessed educational needs and preferences of the population of the Highlands and accordingly to enable the Council to fulfil its statutory obligations;

· to maximise the opportunity for the private sector to add value and deliver genuine benefits to the Highlands;  

· to develop an investment package which is not only affordable to the Council in revenue expenditure terms, but also provides for the release of capital resources which would otherwise have been utilised to meet the cost of constructing the school buildings; 

· to ensure contribution to the Education Service Strategic objectives;

· to address the priorities of the Highland Council and its elected members.

Through the project the Council will seek to deliver the following outcomes:

· the alleviation of accommodation pressures in key areas of the Highlands served by this project;

· the resolution of inefficiencies in the delivery of education in terms of facility utilisation;

· the provision of Best Value to the Council in service delivery.

2.5 Overall description of the project

This Project will provide four new schools, two Primary and two Secondary, as outlined below:

· Ardnamurchan Secondary School:

provision of a new 250 pupil capacity secondary school on the Ardnamurchan and Morvern Peninsula.  The Peninsula has no secondary school at present.  Currently, pupils require to be transported from Ardnamurchan to Lochaber High School in Fort William, a round trip of some 175 miles, where the pupils are accommodated in hostels during the school week, returning home only at weekends. The remaining pupils from the area attend either Mallaig High School or Tobermory High School.

Note that the official name of the new school will be the Ardnamurchan High School.

· Glen Urquhart High School: 

provision of a new 250 pupil capacity secondary school in Drumnadrochit to replace the existing Glen Urquhart High School.  The existing school has no library, no games hall, and the majority of pupils are educated in temporary demountable units due to the lack of purpose built accommodation:

· Spean Bridge Primary School

provision of a new five-classroom primary school at Spean Bridge.  The existing school (Kilmonivaig) has temporary classrooms on the site already.  Of very great importance, the vehicular and pedestrian access to the existing school is now so dangerous that, on Health and Safety grounds, the Council provides transport for all pupils attending the school although it is not obliged legally to do so.

· Tomatin Primary School

provision of a new four-classroom primary school at Tomatin.  This will replace the existing schools at Moy and Raigbeg.  The official name of the new school will be Strathdearn Primary School.

2.6 Accommodation and Service Requirements

The following table shows the pupil numbers that each school will be required to accommodate:

Table 1 –Accommodation Requirements

	Existing School(s)
	Pupil Capacity
	Current Roll (Sept 19)
	Projected Roll  (2002/03) 
	Under 5’s provision
	Proposal

	No current provision in Ardnamurchan and Morvern
	New School
	
	250
	24 Nursery

14 Crèche
	Build new school on greenfield site in Strontian

	Glen Urquhart High School
	30 (perm)

110 (temp)
	183
	250
	24 Nursery

14 Crèche
	Build new school adjacent to existing Primary School in Drumnadrochit and close existing secondary school

	Spean Bridge Primary School
	18 (perm)

78 (temp)
	64
	75
	24 Nursery
	Build new school on greenfield site in Spean Bridge and close Kilmonivaig Primary School.

	Moy Primary

Raigbeg Primary
	19

28(perm)

19 (temp)
	9

34
	50

(combined)
	24 Nursery
	Build new school on greenfield site in Tomatin and close Moy and Raigbeg Primary Schools


The Project Schools have been brought together to form the Education Service PPP Project and as such have identified common service requirements. It is important to note that each school has its own ethos and identity and the Council will be looking to provide services in such a way that they reflect the individual needs of each Project School. 

There will be close links between the initial construction works and the ongoing provision of facilities management services. Minimum standards are set below which the services provided to the Project Schools cannot fall.  As a result of the Project, the properties will be maintained in continuously operational and statutorily compliant condition for the duration of the 25 year Contract Period and remain in that condition for at least 5 years beyond the Contract Period’s conclusion. The Contractor will deliver a range of services to ensure the Project Schools are secure, clean, provided with all appropriate utility services such as electricity, gas and telephones, and repaired or maintained throughout the Contract Period to make certain that the agreed standards of service are achieved and sustained. These services will be continuously provided at a consistent, predetermined level of quality and scope to ensure that the core education service can be delivered without unplanned interruption. The Council requires that the buildings will be modern (while in keeping with planning requirements) attractive, spacious and practical with state of the art facilities to meet the curriculum challenges in this new millennium.  The buildings, therefore, must achieve excellence through good design based on the functional and environmental requirements of pupils, teachers and the community.

The Council’s key objective is to provide a range of unified and co-ordinated services to the Project Schools. 

The services planned for inclusion within the scheme are as specified in the table below:

Table 2 Summary of Service Components  

	Service
	Sub-components

	Design, construction and estate management
	Building construction:

to develop the Project Schools in terms of appropriate fabric and services provision to ensure they are in a fully operational condition, taking account of ongoing maintenance and repair requirements

Building maintenance:

Reactive maintenance to provide a responsive service to ensure that the buildings are not allowed to deteriorate below agreed standards

Cyclical and programmed maintenance to ensure that the buildings are maintained in a planned manner thus minimising the risk of maintenance related disruption

Repairs and redecoration to preserve the aesthetic qualities of the Project Schools

Grounds maintenance:

Horticulture to ensure safe, aesthetically pleasing external facilities 

Maintenance of paths, driveways and playgrounds to provide and maintain access and ensure adequate recreational facilities

Pest control To minimise vermin attack on the properties and reduce vermin related disruption to the operation of the Project Schools

	Utilities
	Electricity

Gas

Oil

Water/ Sewerage

Telecommunications/; Voice and Data

	Cleaning
	Cleaning service to the internal and external areas of the Project Schools to provide a sanitary, clean and tidy environment consistent with the educational function

	Security and Safety
	Provision of a security service in conjunction with the provision,  maintenance and management of fire safety equipment to ensure security and welfare of all Project Schools whilst having regard to the Council’s responsibility to ensure safety and security of pupils and staff

	Furniture and Equipment 
	To provide and maintain all of the furniture and equipment required for the delivery of the curriculum as defined in the Output Specification.


3. The Outline Business Case

3.1 Summary of Objectives

The purpose of the Outline Business Case was to establish the most appropriate option for:

· upgrading the poor physical condition of the existing Glen Urquhart Secondary School in Drumnadrochit;

· the provision of education to pupils currently resident in the Ardnamurchan peninsula;

· the development of educational provision to the villages of Moy, Raigbeg and Tomatin;

· upgrading of the poor physical condition of the existing school at Spean Bridge;

· to assess whether the preferred options are likely to be affordable under the PFI; and

· to establish the proposed procurement strategy for the schools under the PFI including consideration of the output specification, risk transfer, value for money and the proposed contract terms.

3.2 Option Appraisal Methodology

Each option for the identified schools was examined as follows:

3.2.1 Financial Evaluation

The costs included within the financial evaluation represented a comprehensive coverage of all capital and revenue costs, including:

· Capital Costs;

· Revenue Costs;

· Maintenance and Lifecycle Costs;

· Non Core Operational Costs; and

· Income.
3.2.2 Risk Analysis

The risks had been split into three broad headings:

· Site, planning and construction risk

i.e. the risks associated with the redevelopment of the school buildings be it hutted accommodation, permanent extensions or a new build;

· School facility risk 

the risk that the school buildings are either not available for school use for example, due to delays in construction or the buildings are not suitable for their function; 

· Operational risk 

the operational risks associated with a school building for example that the operating costs of the new school will be higher than estimated or that new legislation will impact adversely upon the school’s capacities.

3.2.3 Benefits Analysis

The analysis evaluated the relative benefits associated with each option in relation to how they met the Council’s specific objectives , and how they addressed the specific problems associated with Highland Schools, i.e. the retention of young people of school age within the local communities.
3.3 Option Appraisal Analysis

3.3.1 Ardnamurchan High School

Two options have been considered in relation to the provision of a new school at Ardnamurchan.  These were:

Option 1 - Do Nothing

Option 2 - New Build School on a new site

The Council’s preferred option is Option 2.  The over-riding factor here is that the Council is confronted by a choice between the status quo and construction of the new school.  A combination of geography and the dispersed population mean that there is no realistic intermediate option that can be considered.

Option 2 goes very significantly towards meeting the Council’s strategic objectives of creating a network of modern schools provision at key locations across the Highlands.  Of particular relevance are the social and community benefits that this option would realise.  In particular, the ability of most pupils to return home at the end of the school day will be of very high community significance.

Option 1 has been rejected as it will mean the continuation of transporting pupils to Fort William where they will have to stay in hostel accommodation during the school week.

3.4 Glen Urquhart High School

Five options have been considered in relation to Glen Urquhart High School. These were:

Option 1  - 
Do Nothing

Option 2  - 
Construct Permanent Extension

Option 3  -
Construct Permanent Extension and Refurbish Existing Building

Option 4  -
New Build School on a New Site

Option 5  -
New Build Secondary School on Primary School site

The Council’s preferred option is Option 5.  In particular, this option achieves:

· replacement of the present very extensive temporary accommodation;

· removal of problems associated with teaching pupils in temporary accommodation unsuited to modern needs; and

· the provision of library accommodation and games facilities which are lacking in the existing school.

3.5 Spean Bridge Primary School

Three options were considered for Spean Bridge:

Option 1 - Do Nothing

Option 2 - Permanent Extension

Option 3 - New Build on a New Site

The Council’s preferred option was Option 3.  In particular, this option achieves:

· the greatest overall benefits, scoring 79% of the maximum potential score;

· replacement of the present temporary accommodation;

· removal of problems associated with occupation and usage of a small Victorian building which is unsuited to the needs of the modern teaching and learning environment; and eliminates the Health and Safety issues associated with existing pedestrian and vehicular access arrangements at Kilmonivaig site.
3.6 Tomatin Primary School

Primary school education for the Tomatin, Raigbeg and Moy communities is provided presently from two small rural facilities at Raigbeg and Moy.  The Highland Council has already carried out a statutory consultation with the communities with a view to closing both schools and bringing pupils together within one facility.

The options considered for Tomatin were:

Option 1 - Do Nothing

Option 2 - Construct Permanent Extension

Option 3 - New Build School on a New Site

3.6.1 Preferred Option

The Council’s preferred option was Option 3.  In particular, this option achieves:

· the greatest overall benefits, scoring 78% of the maximum potential score;

· provision of a teaching and learning environment appropriate to modern needs and the curriculum;

· the provision of sufficient space to accommodate present and projected future pupil numbers.

3.7 Conclusions of Outline Business Case

Following the completion of the option appraisal exercises, the Council’s preferred options for the four schools were identified :

	School
	Proposal
	Option

	Glen Urquhart High School
	New build of Secondary School on Primary School Site
	5

	Ardnamurchan High School
	New school to be constructed on the Ardnamurchan peninsula
	2

	Strathdearn Primary School
	New build primary school on new site
	3

	Spean Bridge Primary School
	New build primary school on new site
	3


In considering how to structure its PFI proposition the Council had been mindful of the commercial aspirations of the private sector and the need to identify a PFI project the scope of which would prove attractive to the market.

Based upon the findings from market research undertaken by external consultants, it was the Council’s view in response to the private sector that the schools projects should be packaged as a single integrated PFI project.

3.8 Changes in Project since Outline Business Case Publication

The Outline Business case was reviewed prior to the publication of an Information Memorandum, the purpose of which was to invite expressions of interest from prospective Bidders. This resulted in changes to the Project as noted below:

3.8.1 Additions

· A Hostel, capable of accommodating 14 pupils and a supervisor was added to the specification for the new school in Ardnamurchan.  

· Also in Ardnamurchan, following on from the Council’s commitment to Lifelong Learning, and after consultations with Further and Higher Education Providers, it was decided to add a small suite of rooms, plus an office, to accommodate adult FE/HE students in the new school.

3.8.2 Deletions

· Pupil transport was deleted from the Invitation to Negotiate before publication.

· It was decided that School Meal Catering be removed from the contract, because the Contractor Bid for this element did not, in the Council's view, achieve Best Value. 

4. The PPP procurement Process

4.1 Formation of the Council Team

Following the award of Level Playing Field Support to the Council by the Scottish Office, on 20th November 1998, the Council established a team to manage the Project through the procurement stages and on into delivery of the PPP schools.

The Project Director, the Director of Property and Architecture, took up appointment on 17 June 1999 along with the other members of the in-house PPP Team comprising the Head of Resources and Support Services (Education), Principal Solicitor, Capital Accountant, Head of Quantity Surveying and Contract Monitoring and a Deputy Head Teacher assigned to the team. A Project Board was formed comprising the Council Chief Executive, Director of Education, Director of Finance, Director of Corporate Services and the Director of Property and Architecture.

4.2 Project Management Reporting Structure

Project Board meetings were held throughout the procurement of the project on a monthly basis. The Project Board assumed the strategic management of the Project and gave direction to the frequency and detail of political reporting. All the meetings had a prior agenda and were noted.

4.3 External Advisers

Adviser appointments for the post-OBC element of the Project, for project management, legal and financial support, were initiated with advertisements and OJEC notices placed in July 1999. Advisers were asked to pre-qualify on a quality submission in response to the Council’s pre-qualification questionnaire. 

All applicants to the adviser appointment process were required to submit a fixed price, ahead of interviews, against a detailed appointment brief, issued prior to the interviews. The evaluation outcome was based on a 70/30 price/quality split. The external Project Manager was appointed ahead of the external financial and legal advisers and was represented on the interview panel for the subsequent appointments.

The purpose of the appointment process was to secure experienced Advisers who would apply their knowledge and experience of the PPP/PFI market to support the Council’s in-house personnel.

The outcome of the adviser selection process produced the following list of external advisers for the Education PPP Project:

Project Manager - Turner & Townsend Project Management Ltd

Legal Advisers - Shepherd and Wedderburn

Financial Advisers – Deloitte & Touche

The Project Team met, on average, on a fortnightly basis throughout the procurement process with additional meetings to suit specific requirements of the process. An agenda was prepared for each of the meetings and minutes were prepared by the Project Manager.

The Council’s in-house Legal Advisers were commissioned separately to carry out title searches on all the PPP School sites. This was managed by the Principal Solicitor who reported any land-related issues back to the Project Team. The purchase of land for the PPP School sites was undertaken by the Property and Architecture Department under the direction of the Project Director.

4.4 Stakeholder involvement

The Council made a commitment to inviting a wide range of comments from all sectors of the community affected by the PPP. In addition to the Statutory Consultations, public meetings were held to receive the views of the communities on the proposed specifications for the PPP schools. Consultations with the School Boards for the PPP Schools were also held. The Project Team invited comments from local community groups at various stages in the procurement process and regular reports and presentations were made at sub-committee, committee and full Council level.

During the bidding period, the private sector consortia were in attendance at community briefing meetings. The Council invited comments and questions from the communities and the requests made were taken into account in the development of the project requirements as far as was possible within predetermined constraints in relation to education strategy, statutory requirements, design limitations, programme and financial availability.

4.5 Pre-qualification

The OJEC Notice for the Project was published on 26th November 1999. The OJEC notice set out the scope of the Project and its procurement as a Negotiated Procedure Notice under the Public Services Contract Regulations 1993, as amended. The OJEC notice invited expressions of interest and an invitation to the Project Bidders Conference scheduled to take place on 2nd December 1999.

All expressions of interest received a copy of the Project Information Memorandum (IM). The IM set out the timetable for responses for Bidder pre-qualification with a return date of 7th January 2000. In addition, the IM set out the strategic context and objectives of the Project regarding Council values, the demographic trends and the scope of the Project. It also contained the Project programme, the pre-qualification questionnaire and Eligibility Certificate.

The Bidders Conference was held in Inverness on 2nd December 1999. Due to severe weather conditions, the attendance was not as high as was anticipated, however, a number of significant players in the PPP market were in attendance. The Conference was addressed by the Chief Executive, Director of Education, Convenor of the Council and by the members of the Project Team. The attendees were advised of the strategic education requirements that the project sought to address and set out the expectations in terms of private sector participation in the procurement process and the proposed timetable for the pre-qualification, bid and delivery periods.

Five Pre-qualification submissions were received on the due return date from:

· Canmore Partnership Limited (with RJ McLeod, Chesterton and the Bank of Scotland);

· Ceum Ur (comprising Morrison Group and Edison Capital);

· MJ Gleeson Group plc and Mitie Group plc;

· Robertson’s Group (Scotland) Limited, Quayle Munro Holdings plc and the Bank of Scotland; and

· The Tulloch Highlands Schools Partnership (comprising Tulloch plc and the Bank of Scotland)

Sub-Groups were formed from Project Team members and appropriate Council officers to undertake the analysis of the pre-qualification submissions, in terms of the education, technical, financial and legal criteria. The process was undertaken in accordance with the review process that had been developed by the Project Team.

During the bidding process there was an amendment to the MJ Gleeson Group plc and Mitie Group plc bid, when the Royal Bank of Scotland were introduced to their consortium. A pre-qualification exercise was undertaken in respect of the Royal Bank of Scotland at this time.

Following completion of the individual assessments, the Project Team developed a consolidated report on the process with the recommendation that three consortia, namely MJ Gleeson Group plc, Ceum Ur and Robertson be invited to tender. The Project Team’s recommendation was considered and agreed by the Council Education Public Private Partnership Sub-Committee on 3rd February 2000.

The two unsuccessful applicants to the pre-qualification process were offered the opportunity to receive a debrief in relation to their submission. Both applicants accepted this offer and individual debriefing meetings were held. The meetings were chaired by the Project Director with the Council’s in-house legal and financial representatives in attendance.

4.6 Invitation to Negotiate

The ITN was issued to the three Bidders by the Council on 1st March 2000 with the draft project agreement being issued two weeks later. The Project Team had confirmed to the Bidders in advance of the ITN issue that it would be available to the Bidders for detailed dialogue throughout the bid preparation period. Regular meetings were held with the Bidders on an individual basis to deal with, initially, any clarifications and latterly, to discuss the design development process. The Project Team were committed to providing as much information as possible to the bidders, on an equitable basis, to ensure that the bids received could be as comprehensive and as ITN compliant as possible. 

All communications between the Bidders and the Project Team were channelled through the Project Director and care was taken to ensure that information was shared appropriately among the Bidders so that a level playing field prevailed within the bid preparation process.

During the bid preparation period, the Project Team developed a bid evaluation process to provide objective assessment of the submissions against the detailed criteria set out in the ITN. The four principal disciplines, namely, education, technical, financial and legal, were represented within the evaluation process and a combination of scored analysis and narrative reporting were used to determine the outcome of the evaluation of the submissions. In addition, the financial evaluation was designed to determine the best value for money solution offered by the bidder both in terms of the standard bid and the variant bid submissions. 

On receipt of the submissions, the Project Team, supported by appropriate Council officers, undertook the evaluation process in accordance with the predetermined process and with direct reference to the evaluation criteria set out in the ITN. Clarifications were sought from the Bidders to ensure that the interpretation of the evaluators was consistent across all of the submissions. Following completion of the individual assessments, the lead evaluator for each discipline consolidated the assessments for each of the disciplines.

The Project Team reviewed the outcome of the evaluation process and concluded that all three Bidders should be invited to prepare and submit a Best and Final Offer. The Project Team concluded that none of the three Bidders could be eliminated from the procurement process at that stage nor could one be promoted to Preferred Bidder status.

4.7 Best and Final Offer

Individual meetings were held with the three Bidders during 26th and 27th July 2000 to discuss the outcome of the evaluation process, highlight areas of the submissions that were considered to require further improvement and to set out the process to be followed in the preparation of BaFO’s. The BaFO documents set out generic requirements applicable to all Bidders and also requirements specific to each of the Bidders. 

BaFO documents were issued to the Bidders on 7th August 2000 and submissions were received from the Bidders on 22nd August 2000. The submissions were evaluated by the Project Team, using the same criteria as set out in the ITN document.

The BaFO evaluation process involved the assessment and scoring of the qualitative elements of the submissions along with a consideration of critical “pass/fail” elements. After the initial evaluation, it was agreed that although the Robertson consortium had submitted a competent bid in relation to other aspects of the ITN requirements, the financial aspects of the bid in relation to the cost to the Council in annual Unitary Charge and total NPV terms, were well beyond the Council’s resources. It was therefore agreed by the Project Team that there was a significant and material difference between the Robertson’s bid and the two remaining consortia. As a result the Robertson’s bid would not be considered further.

The Project Team agreed to meet with the MJ Gleeson Group plc and Ceum Ur consortia to discuss aspects of their respective bids and to invite further clarifications to allow the BaFO evaluation process to be completed. These meetings took place on 18th September 2000 and 19th September 2000. Clarification information was submitted by the two Bidders between the meetings and 22nd September 2000 to allow the Project Team to complete the BaFO evaluation process.

Reports were received from the representatives of the Education, Technical, Financial and Legal evaluation teams. The conclusion drawn from the BaFO evaluation process was that MJ Gleeson Group plc were to be selected as Preferred Bidder. A synopsis of the outcome of the BaFO evaluation process is provided below:

4.7.1 BaFO Evaluation – Education Requirements

The submission from MJ Gleeson Group plc was considered to satisfy the education requirements of the ITN. Whereas both MJ Gleeson Group plc and Ceum Ur were considered to have satisfied the requirements of the ITN in terms of education criteria following discussions at the meetings held on 18th September 2000 and 19th September 2000 and examination of revised design information prepared by MJ Gleeson Group plc, the submission from Ceum Ur was considered to represent the better education solution. 

4.7.2 BaFO Evaluation – Technical Requirements

The submission from MJ Gleeson Group plc was considered to satisfy the technical requirements of the ITN. The evaluation process revealed that both Bidders were within 0.5% of each other in terms of scoring on technical competence. Both Bidders are considered capable of delivering a solution that complies with the technical requirements of the ITN. Following the meeting held with the MJ Gleeson Group plc consortium on 19th September 2000, issues surrounding deliverability of the M&E proposals were considered to be minor. 

The submission from Robertson was considered to be better than either of the bids received from MJ Gleeson Group plc or Ceum Ur in technical terms, however, this has to be considered in relation to the much higher relative cost of the Robertson bid.

4.7.3 BaFO Evaluation – Financial Requirements

All three Bidders provided submissions that were considered to have complied with the financial requirements of the ITN. MJ Gleeson Group plc were considered to have provided the best bid in qualitative terms with Ceum Ur and Robertson in second and third places, respectively. Although all three Bidders had been reminded, at BaFO invitation stage, of the financial parameters within which the Council was required to contain the project, only MJ Gleeson Group plc responded positively to this requirement. 

The Unitary Payment proposed by MJ Gleeson Group plc was consistent with the Council’s resources projected for the entire contract duration. The assessment of the entire payment stream in NPV terms for the duration of the contract was, in the case of the MJ Gleeson Group plc bid, very close to the Public Sector Comparator (PSC) although at that time it was yet to demonstrate value for money to the Council. Following adjustment of the PSC to reflect the risk profile agreed through the negotiation process, it was subsequently demonstrated that only the bid from MJ Gleeson Group plc represented value for money to the Council.

The Project Team considered the fact that MJ Gleeson Group plc and Ceum Ur adopted differing positions on aspects of the risk profile for the project. The Project Team concluded that this matter did not impact on the project costs or compliance with the Council’s requirements as set out in the ITN.

The invitation to submit a BaFO requested feedback from the Bidders on the impact of the omission of the soft FM services from the scope of the project. Although savings would have accrued from the introduction of this provision in the case of Ceum Ur and Robertson, the savings would not have rendered either of the bids affordable in relation to the predetermined financial parameters. In the case of the MJ Gleeson Group plc bid, the omission of the FM services had  minimal effect on the overall project costs.

4.7.4 Legal

The submission from MJ Gleeson Group plc was considered to satisfy the legal requirements of the ITN. The extent to which the three Bidders responded to the legal requirements of the ITN varied with Robertson providing the most comprehensive submission. Following the agreement to de-select Robertson from any further participation in the procurement process, the meetings which took place on 18th September 2000 and 19th September 2000 revealed that there was little difference between the two Bidders on the degree of compliance with the legal requirements of the ITN. The Project Team concluded that the proposals from neither MJ Gleeson Group plc nor Ceum Ur would present any obstacles in the way of reaching contractual agreement via the negotiation phase of the procurement process. 

4.8 Selection of Preferred Bidder

The Project team’s recommendation that MJ Gleeson Group plc be selected as Preferred Bidder was considered and agreed by the Council’s Education Public Private Partnership Sub-Committee 12th October 2000. Both Ceum Ur and Robertson requested a debrief meeting. These were conducted by representatives of the Project Team on 14th November 2000.

5. The Preferred Bidder and the PPP Solution

5.1 Description of the Consortium and its members

ProjectCo is a consortium jointly owned by MJ Gleeson Group plc and the Royal Bank of Scotland plc. The obligations of the consortium members will be guaranteed by their respective parent company where appropriate.

Gleeson Construction will take responsibility for the delivery of the design and build programme, whilst sub-contractors Mitie plc will be responsible for the delivery of facilities management. The Royal Bank of Scotland will be responsible for the financing of the project.

5.2 Funding Structure

The financial strength of the members comprising bid consortia was initially assessed at the pre qualification stage. This assessment focused on the likely size of the commitments that the individual members would undertake in relation to their roles, together with an assessment of the overall fundraising capability. These aspects were reviewed in detail at the time of the detailed financial evaluation at ITN and BaFO. In addition, the degree of commitment demonstrated in relation to bidders financial proposals, financial robustness of the project companies and the willingness and ability to accept the financial effect of risks applicable to the project were also analysed in detail.

MJ Gleeson Group plc and the Royal Bank of Scotland will contribute equal proportions of both equity and subordinated debt. The equity investment is minimal to establish ownership of the SPV. Subordinated debt will represent 9.5% of the total funding requirement. Shareholders will attract a return on their investment of 13.5% nominal (combined coupon for both equity and subordinated debt), which is comparably low for a project of this type and can be considered highly competitive.

The senior debt provider will be The Royal Bank of Scotland, who will provide funds at a margin of 0.95% during operation and 1.05% during construction when risk is at its highest. 

5.3 Price

Gleeson provided an updated financial model reflecting the final agreed commercial position on 4 June 2001.  The price set out in this document is based on the financial model at this time.  The only change to this model before financial close will be the finalisation of the interest rate that will apply to the SPV’s funding requirements.  It is not anticipated that this will cause any increase in price, as a conservative estimate of interest rates has been used in the financial model.  The price in the first full year (2003/04) £2.849 million.

6. Risk Analysis

6.1 Approach to the Risk Analysis

The Council reviewed the project risks identified at OBC stage in conjunction with their advisers. The purpose of this review was to:

· confirm that the risks identified were still applicable;

· review the estimated costs of the risks to transfer to the Public Sector;

· review and confirm the probabilities of the risks occurring;

· identify any risks not previously included within the risk analysis through the review of the ITN documentation and discussions held within a risk workshop.

A detailed risk analysis is contained within Appendix C to this report.

6.2 Risks Retained by the Council

The risk matrix contained within Appendix D to this report identified the following significant risks that are retained by the Council in the PPP contract:

· discriminatory changes in legislation;

· occupancy/demand;

· affordability; and

· changing educational needs.

In addition, the following risks are shared between the Council and the Contractor:

· utility failure;

· Force Majeure;

· uninsurable risks;

· contract monitoring; and

· damage and vandalism to buildings.

7. the project agreement

7.1 Principal Documents

In pursuance of the Project, the Council shall enter into the following documents. 

· Project Agreement;

· Funder’s Direct Agreement;

· Service Providers Direct Agreements;

· Warranty Deeds;

A brief summary of each document is provided below. 

7.1.1 Project Agreement

The Project Agreement is the main contractual document.  It sets out the relationship between the Council and the Contractor and is the document that crystallises the risk allocation within the Project.  The Project Agreement deals with the development and operational phase, payment, transfer of employees, change mechanisms, default and termination and insurance together with other ancillary matters.  As well as containing the terms and condition on which the Project will precede it also contains the Council's requirements both physical and service related to be met by the Contractor.

7.1.2 Lender’s Direct Agreement

 The Lender’s Direct Agreement is entered into between the Council, the Contractor and the Senior Debt Funder.  The Lender’s Direct Agreement is designed to regulate the relationship between the Council and the Lender in a default situation.  The Direct Agreement gives the Lender protection by giving advance warning of Contractor defaults and of any potential termination.  The Lender will also have the opportunity to step-in to the Contractor’s obligations under the Project Agreement to remedy defaults or replace the Contractor. 

7.1.3 Direct Agreements

Direct Agreements shall be entered into among the Council, the Contractor and each of the key service providers (including the Building Contractor).  These Direct Agreements shall give the Council the right to step-in to the shoes of the Contractor and take over certain key contracts of the Contractor in the event of a termination of the Project Agreement.  The Direct Agreements shall also secure duties of care for the Council from each of the key service providers.

7.1.4 Warranty Deeds

Collateral Warranties shall be entered into between the Council and any consultants or sub-contractors of the Building Contractor with design responsibility.  Warranties are intended to protect the Council in the event of the Project Agreement being terminated by creating a contractual link between the Council and the consultant/sub-contractor.  This link provides the right to step-in to the contracts and provides a duty of care to the Council.

7.2 Key Terms of the Project Agreement

7.2.1 Parties

The parties to the Project Agreement shall be the Council and a special purpose company established specifically for the purpose of the Project by the project sponsors M J Gleeson Group plc and The Royal Bank of Scotland plc (the "Contractor").

7.2.2 Contract Structure & Documentation

· Compliance with Treasury Task Force Guidance (“TTFG”).  

TTFG has been applied in so far as it is appropriate to the Project.

· Length of the contract and details of any break points.

The duration of the Project Agreement will be approximately 261/2 years.  The Project Agreement runs in two phases.  The first phase relates to the design and construction of the Project Schools.  The second phase relates to the service stage that commences on the Service Commencement Date and lasts for a period of 25 years.  The Service Commencement Date is the date when construction of the Project Schools has been completed and the Project Schools become Available. The Programmed Service Commencement Date is 12 August 2002.  
Extensions of time are provided in line with TTFG.
7.2.3 Design and Construction

The Council has set out its requirements in a series of documents comprising the Council Requirements.  The Contractor is contractually obliged to design and construct the Project Schools in such a way so that the Council Requirements can be met. 

The Council have a monitoring role during the design and construction process but shall not be entitled to interfere with, or instruct the Contractor directly except by way of the Change Procedure detailed at 7.4.1 below.  The Contractor will be entitled to an extension of time and additional monies on the occurrence of Compensation Events and an extension of time on the occurrence of Force Majeure Events as detailed at 7.5.3 and 7.5.4 below.  The Contractor is relieved of the Council's right to terminate the Project Agreement for non-performance on the occurrence of Relief Events.

Liquidated and ascertained damages are payable if practical completion of Ardnamurchan High School is later than contractually required.  Damages are payable at the amount of £15,000 per month from the Initial Programmed Service Commencement Date until the actual Service Commencement Date.  The Council will also be entitled to make deductions from the Unitary Charge in respect of the Non Availability of Ardnamurchan High School.

7.2.4 Services:

The Council have produced output based specifications in respect of cleaning, security, energy management, building fabric and services maintenance ground maintenance, pest control, waste management, disaster management, fire management and the provision of a Helpdesk 

The Service Specification details the standard of services required together with performance indicators.  Details of how the Unitary Charge is affected by poor performance or non‑performance are set out below. 

The Contractor may provide the Services in any way it wishes, provided the specifications are met.  The Contractor shall supply the Council with copies of Service Delivery Plans indicating the manner in which the Services will be provided.  The Council is entitled to review and comment upon the methods the Contractor propose to employ in providing the Services but only in so far as it affects the delivery of the Service Specification. 
7.2.5 Maintenance

The Contractor is responsible for maintenance of the Project Schools.  The financial model for the Project includes capital sums of money attributable to life cycle replacement of fixtures, fittings and equipment within the Project Schools for the duration of the Project.
The effect of poor or non-maintenance of the Project Schools by the Contractor will be carried through to the Payment Mechanism and deductions will be made from the Unitary Charge. 

The Council will not be responsible for the costs of any additional maintenance and/or corrective measures if the design and/or construction of the Project Schools and/or the components within it do not meet the Council Requirements.  Where appropriate the Contractor will be subject to deductions from the Unitary Charge under the Payment Mechanism. 

7.2.6 Equipment 

All furniture and equipment (to include all information and communication technology cabling but not hardware) shall be provided and maintained by the Contractor throughout the contract.

7.2.7 Methods of monitoring and measures of performance

The Contractor shall monitor its own performance and maintain records documenting their provision of the Services.  the Council may carry out performance monitoring on their own account and may audit the Contractor's performance monitoring procedures.

7.2.8 Insurance and treatment of uninsurable risks

The Contractor is required to carry the following Insurances:-

During the construction phase:

· Construction All Risks

· Advanced Loss of Revenue

· Public Liability

· Professional Indemnity

· Employer's Liability

· Motor Vehicle

During the Service Period:

· Property All Risks

· Business Interruption

· Public Liability

· Professional Indemnity

· Employer's Liability

· Motor Vehicle
In the event of a risk becoming uninsurable the Council may: 

· agree an alternative risk management strategy; 

· procure insurance on new terms to be agreed;  or

· withdraw the risk from the Contractor and reduce the Unitary 
Charge.

If the Council cannot agree with the Contractor how the risk is to be dealt with the Unitary Charge will be reduced by the amount of any premium payable. 

If an Uninsurable Risk occurs the Council may:

· pay the Contractor an amount equal to the insurance proceeds had the policy been in place;

· terminate the Agreement on the basis set out below; or

· issue a change notice removing any element from the Project or  requiring repairs to be carried out.

7.2.9 Direct Agreements and Design Warranties

The Council will have the benefit of Direct Agreements with key service providers.  A warranty will be provided by the Building Contractor and design warranties shall be obtained from all Consultants and Sub-contractors with design input.  The Direct Agreements and Warranties shall give the Council the right to step-in to the contracts in the event of termination of the Project Agreement.
7.3 Payment Mechanism

The Project Agreement sets out a mechanism for ensuring the Project Schools are maintained and the Services are delivered to the required service level and quality. The mechanism provides for the payment of a single Unitary Charge from which deductions can be made in respect of either: 
· availability failures;  and/or

· service failures.

Payment will start on the Service Commencement Date at which point the Project Schools are completed and become Available to the Council.  If the Services are provided in accordance with the Project Agreement the Contractor will be paid the full Unitary Charge.  If the Service falls short of the required standards deductions shall be made as follows:-
7.3.1 Availability

Computation of the availability element of the Unitary Charge is based on each room within the Project Schools being allocated a "Space Value" in the Service Specification.  Each Space Value prescribes the maximum amount that may be deducted for the non‑availability of that Space and contains a description of matters that will render the Space Not Available. 

A Space will be treated as Available if in relation to each School the Availability Standards set out in the Service Specification are met. 

Deductions shall be made for Non‑Availability. In respect of an Availability Failure the Council may elect to continue to use the Space despite it being Unavailable.  In this event the Contractor will suffer a 50% Deduction from the Unitary charge. 

In the event of more than a designated number of Spaces being unavailable at a Project School or the toilet provision falls below the minimum required by Legislation the Whole School will be deemed Unavailable.

7.3.2 Performance

The Project Agreement provides for payment to be made by reference to each Project School's Availability and the standard of the Services delivered.  Deductions shall be made for failing to meet Performance Standards. The Council has allocated priorities to Performance Indicators as set out in the Service Specification.  Service Failure Points are recorded and the total number of failures is totalled for the month. Service Failure Points are fed into the Payment Mechanism and translated into a financial deduction.  

The Project Agreement contains a mechanism allowing the Council to serve a Project Rectification Notice in the event of persistent poor performance by the Contractor.  Where a Project Rectification Notice has been served the Contractor must implement a Service Rectification Plan.  If after two months of having received a Project Rectification Notice the Contractor has not established and implemented a Service Rectification Plan, the Council is entitled to serve a Warning Notice.  Following the service of a Warning Notice the Contractor must establish a Final Service Rectification Plan.  Where the Contractor has failed to establish or implement a Final Service Delivery Plan within six months of receiving a Warning Notice, the Council may terminate the Project Agreement.  Should the implementation of the Final Service Rectification Plan not improve the Contractor's performance over the subsequent 12 month period the Council may terminate the Project Agreement.

7.3.3 Summary of any VFM or benchmarking provisions 

The cleaning and janitorial services will be subject to benchmarking in the 5th, 10th, 15th and 20th years of the contract.  Benchmarking will require the Contractor to compare its costs with the market cost of such services.  If the Contractor's costs are higher than the market cost the price shall be reduced.   If the Contractor's costs are lower the market costs the price shall be increased.  The Council and the Contractor will share the cost of any increase or decrease in price on a 50/50 basis.   

Where the Council and the Contractor fail to agree after the application of benchmarking market testing may be employed.  Market testing allows for the re-tender of the Soft Services on the open market to establish the value of the services.  The Market Test provisions do not require the replacement of the service provider just the reflection of the costs to the Council.

7.3.4 Description of the indexation provisions 

The Unitary Charge payable under the Project Agreement is subject to indexation by reference to the retail prices index as published by the Government's National Statistics Office.  Indexation will be applied to the unitary payment on an annual basis subject to the deduction of an efficiency factor. 

The efficiency factor is calculated on the following basis:




where:

"RPIz"

is the value of RPI for the month of January of the current Payment Year;
"RPIp"

is the value of RPI for the month of January of  proceeding Payment Year; 
"X"

is 0.10; and

"Y"

is 1.85;

7.3.5 Invoicing and payment terms.

In terms of the Project Agreement the Council must pay the Contractor the Unitary Charge on a monthly basis.  The Council must settle the Contractor's invoice on the last Wednesday of each month.  Deductions from the Unitary Charge will be made from the subsequent month’s payment.  Where any payment is in dispute the party disputing the payment shall pay all sums which is not in dispute.

The Council has a contractual right of set‑off any sum due to it under the Project Agreement. 

7.4 Change of Law & Variations

7.4.1 The Change Mechanism. 

The Contractor or the Council may request a change to the Council  Requirements, the Building Works Specification, the Service Specification or a change required by Discriminatory Change of Law by serving notice on the Council.  The Contractor shall carry out an Appraisal on the proposed Change detailing how the Change shall impact on costs, Building Works Specification and Service Specifications, any alteration to the Service Commencement Date and the Contractors proposals for sharing any increase or decrease in costs.  There is a mechanism for sharing costs on Change of Law detailed below.

The Appraisal shall be agreed between the Parties and failing agreement may be determined through the Dispute Resolution Procedure.  The Dispute Resolution Procedure may alter the Appraisal as required but may not require the Council to instruct a change of the Project Agreement (except where there has been a Change in Law). 

The Contractor may refuse to carry out a Change on the basis that it is not technically feasible, it is unsafe or illegal, it would result in adverse structural or mechanical performance or alter the design life of the Project Schools, it could result in a breach of the Project Documents or Supplemental Project Documents, it would create the risk of deductions under the Unitary Charge or it would increase the cost of the building works.

The Contractor will be responsible for increased costs arising out of general Changes in Law or a Contractor Change Notice.  The Council will be responsible for increased costs arising out of a Council Change Notice.

When a saving is made as a result of a Contractor Change Notice the Contractor may retain 50% of the saving.  Where a saving is made as a result of a Council Change Notice the whole saving will be passed to the Council.

7.4.2 Demand Risk 

The Council are accepting the risk relating to fluctuations in the level of school attendance.  The Project Agreement contains no restriction of use on the Project Schools which allows the Council to make alternative use of any part of the Project Schools.  It is thought that the Change Procedure is sufficiently broad to allow the Council to make alternative use of any unused areas within the Project Schools, providing the Council with a way of effectively managing demand risk. 

7.4.3 Cost sharing provisions in respect of any Change in Law. 

The Project Agreement makes a distinction between the treatment of the financial consequences of Relevant Changes of Law (which are specifically affect the Project Schools or PFI companies) and the financial consequences general Changes of Law (which affect businesses at large). 

The Council shall be responsible for the financial consequence of any Relevant Changes of Law. 

The Contractor shall be responsible for any increases in revenue caused by a general Change of Law.  

In the case of  a general Change of Law that increases the Contractor’s Capital costs a sharing mechanism has been proposed by the Contractor.  The Contractor shall assume the risk associated with general Change of Law up to an agreed threshold and the Council assumes the risk beyond the capped amount.   

The proposed sharing mechanism is designed to incentivise both parties to keep cost increases on Change of Law to a minimum.  The Council's Share of the impact of a capital change of law are as follows: 

	

	Cumulative Capital Expenditure


	Council's Share

	£0 - £48,000 inc
	0%

	£48,001 to £96,000
	10%

	£96,001 to £192,000
	20%

	£192,001 to £288,000
	40%

	£288,001 to £384,000
	60%

	£384,001 to £480,000
	80%

	£480,001 and above
	100%


7.4.4 Treatment of any gain to the Contractor on refinancing the Project

The Project Agreement contains a mechanism allowing the Council to share the benefits of any refinancing of the Project by the Contractor. The proportion of the share of the benefit going to the Council is stepped dependent on the level of the gain.

If a Refinancing results in an increase in the Contractor's equity rate of return, the Council will be entitled to amend the Unitary Charge to share the benefits of refinancing.  The Unitary Charge shall be adjusted to ensure that the Council will receive a share of:

· 15% in respect of the portion of any increase between 20% and 24%.

· 30% in respect of the portion of any increase between 25% and 29%; and

· 50% in respect of the portion of any of 30% or above

The Financial Model will be used to translate the Council's share of the refinancing gain into a reduction in the Unitary Charge.

7.5 Compensation Events, Relief Events and Force Majeure

The standard definitions have been varied from the TTFG position as follows: 

· "Compensation Events" have been amended to cover Council defaults and the unjustified opening up for the works by the Council for inspection.  The consequences of Change of Law and Council Changes are dealt with under separate headings; 

· "Relief Events" has been amended to include additional relief events to cover ferry strikes, protestor action, disruption caused by foot and mouth and archaeological finds; 

7.5.1 Compensation payable to the project company following termination for a continuing Relief Event or Force Majeure Event. 

Force Majeure Termination Amount =  A+B+NV+SD+CBC-C

where: 

"A" is the Senior Debt as at the due date of payment less the Receivables;

"B" is the Breakage Costs together with interest from the Termination Date to the date of payment;

"NV" is the nominal value of the Equity less any dividends and other distributions paid to the shareholders and the Contractor prior to the Termination Date; and

"SD" is an amount equal to the Subordinated Debt less an amount equal to the aggregate of all payments of interest on the Subordinated Debt prior to the Termination Date.

"CBC" is the Contractor Breakage Costs.

"C" is the net amount payable by the Contractor to the Council in terms of the Project Agreement.

7.5.2 Compensation payable to the Contractor following a Compensation Event. 

There is no provision for Termination following a Compensation Event.  

The Contractor is entitled to be compensated in respect of any losses incurred during the build period where the Council breaches its obligations under this contract or hinders the Contractor's progress.

During the Service Period the Contractor is entitled to compensation in respect of losses caused by breach of contract by the Council.

7.5.3 Effect on the Services Commencement Date and/or Contract Term as a result of a Compensation Event, Relief Event or Force Majeure Event.

The period of the Project Agreement from the Service Commencement Date will be 25 years.  This period may only be extended if a Force Majeure Event or a Compensation Event occurs during the construction phase.  The extent to which these events arising during the construction phase will permit the duration of the Project Agreement to be extended by an amount commensurate with the period of delay caused directly by the Force Majeure Event or Compensation Event.  Such extension is subject always to the Contractor's overriding duty to mitigate its losses.  No extension of time will be allowed in respect of Relief Events.

7.6 Corrupt Gifts

The framework for dealing with Corrupt Gifts is similar to that set out in the TTFG. 

7.6.1 Compensation payable to the Contractor following termination under corrupt gifts clause. 

Termination compensation is payable on the same grounds as any other Contractor Breach as detailed below. 

7.7 Termination and Step-In

The Project Agreement provides for Council Default as follows: 

· non payment of £450,000 for a period of 20 days following receipt of notice of non-payment; 

· material breach of the Project Agreement or any other project documents; 

· the appropriation of the Project Schools by the Council or any other authority; 

· persistent late payment by the Council;

· breach of the assignation provisions in the Project Agreement;

· a Discriminatory Change in Law or Specific Change in Law which would render illegal or impossible the enforcement of the Contractor’s rights under the Project Agreement;

· failure by the Council to fund a Relevant Change in Law.

7.7.1 Compensation and timing of payments to Funders/Contractor in the event of Council Default. 

Council Termination Compensation Amount = A+B+CBC+NV 
where: 

"A" is the Senior Debt at the due date of payment less Receivables;

"B" is the Breakage Costs together with interest from the Termination Date to the Date of Payment;

"CBC" is the Contractor's Breakage Costs;
"NV" is the nominal value of Equity less any dividends or other distributions paid to the Shareholders and the Contractor prior to the Termination Date.

Compensation is payable as a lump sum within 20 working days of the calculation Council Compensation Termination Amount. 

7.7.2 Treatment of property interests/right to occupy on termination for Council Default. 

The Project Agreement contains a mechanism dealing with the termination of the leases and handback of the Project Schools to the Council. 

7.7.3 Circumstances under which the  Council may terminate for Contractor Default. 

The Project Agreement provides for Contractor Default as follows: 

· abandonment of the Building Works for a period of 60 days in any period of 90 consecutive days; 

· failure to meet the Service Commencement Date (i) in the case of the Project Schools at Tomatin, Spean Bridge and Strontian within 12 months of the Proposed Service Commencement Date and; (ii) in the case of the school at Ardnamurchan within 15 months of the Proposed Service Commencement Date; 

· breach of the assignation provisions in the Project Agreement; 

· Contractor's insolvency; 

· Corrupt Gift; 

· material breach which adversely affects the Contractor's ability to perform the Services; and

· Persistent Breach of the Project Agreement.

· transfer to a Prohibited Person

· a Service Failure Event (i.e. continued  poor  performance/service delivery)

7.7.4 Summary of step-in rights for Funders in Direct Agreement. 

[The terms of the Funder's Direct Agreement are still to be Agreed.]

7.7.5 Summary of step-in rights for the Council. 

The Council have a right to step in under the Project Agreement where is a serious risk to the health and safety of people, the environment or property or where the Council is required to discharge a statutory duty. 

7.7.6 Compensation and timing of payments to Funders/Contractor following Contractor Default (dependent on whether step-in rights have been exercised). 

The Project Agreement provides that on Contractor Default compensation shall be calculated as follows: 

· Where the Council elects to re-tender, the Market Value of the unexpired term of the Agreement; and

· Where the Council elects not to re-tender, the Estimated Fair Value of the Agreement. 

The market value of the Agreement is the highest lump sum capital payment the Council can achieve as a result of re-tendering the remainder of the contract less the Council's costs in re-tendering the contract. 

In the event that the Council does not re-tender the Project Agreement, the parties shall agree the Estimated Fair Value of the unexpired term of the Project Agreement. Should the parties fail to agree on the Estimated Fair Value the matter shall be referred to an expert for determination.  These provisions reflect the TTFG framework.

7.8 Expiry of Project Agreement

The Project Agreement provides the Council with the right to terminate at any time throughout the duration of the Contract upon giving not less than three months notice. On such termination the Council shall make a compensation payment on the same basis as if a Council default had occurred as detailed above.
This break option is to provide the Council with the contractual flexibility to terminate the Project Agreement at any point throughout its duration without firstly having to prove to the Contractor that:
· the Council should have that right; and
· the Contractor will not be adversely prejudiced by the exercise of such a right.
7.8.1 Options available to the Council on expiry of Project Agreement 

On expiry of the Project Agreement, the Project Schools will revert to the Council at no charge to the Council. The terms of the Project Agreement do not preclude the Council from asking the Contractor whether it would wish to extend the Contract or  re-tender all or some part of the Services (subject to any restrictions under general procurement law).  On early termination of the Project Agreement the Project Schools revert to the Council on payment of the Termination Compensation.
7.8.2 Handback requirements.

Three years prior to the expiry of the Project Agreement the Council will carry out a survey to ensure that the Project Schools are being maintained in accordance with the terms of the Project Agreement and that for a period of five years after expiry of the Project Agreement the Project Schools shall not require any major maintenance works.  A programme shall be agreed to ensure that all necessary works are carried out by the Contractor.  Provision is made for the Council to retain payments of the Unitary Charge to cover the cost of any repairs identified by the survey should the Contractor fail to compile with the repairs programme.
7.9 Human Resources

It is accepted by the parties that TUPE will apply to the transfer of the Services to the private sector.  The Project Agreement confirms this position.
7.9.1 Terms regarding staff pensions upon transfer.

The Contractor shall provide any employees transferring to its employment a pension by way of an Admission Agreement under the provisions of the Local Government Pension Scheme (Scotland) Regulations 1998.  Should the Contractor be unable to enter into an Admission Agreement they shall provide a pension of a broadly comparable value to a pension provided under the Local Government Pension Scheme.

7.10 Other

7.10.1 Land holding arrangements i.e. initial licence, long term leases, timing of grant and termination provisions.

The Council will grant to the Contractor a lease (the "Headlease") of the area of the Project Sites.  The duration of the Headlease will be for the period from its grant until the date of expiry of the Project Agreement.
Immediately upon granting the Headlease, the Contractor will grant a lease back to the Council (the "Sublease") of the Project Sites.  The duration of the Sublease will be for an identical period as that of the Headlease.  Provision will be made for the Headlease and Sublease to expire on termination of the Project Agreement.
The leasehold arrangements are constructed in a manner to ensure that:
· the Contractor receives the maximum capital allowances in connection with the works involved in constructing the Project Schools; and

· the incidence of stamp duty payable by the Contractor on the grant to it of the Headlease is mitigated.  Such stamp duty is included within the costs of the Contractor set out in the financial model.
7.11 Indemnities and Exclusive Remedy provisions.

The Council and the Contractor are providing back to back indemnities in respect of loss or damage to persons or property resulting from the negligence or breach of the Project Agreement by either party.

The Project Agreement provides that Unavailability Deductions and Performance Deductions are the Council's only remedy respect of the Contractor failing to provide the Project Schools or perform the Services.  It is thought that sufficient provision has been made in the operation of the Payment Mechanism to incentivise the Contractor to perform under the Project Agreement.

7.12 Assignation and subcontracting provisions.

The Council may assign its rights and obligations under the Project Agreement to another Local Authority, Government Department, any instrumentality or agency of the Government or any other person to who has the authority to receive the assignation and has its obligations under the Project Agreement guaranteed by the Government.
The Contractor shall not assign their interest in the Project Agreement without the prior written consent of the Council.  The Contractor may sub-contract in accordance with good industry practice any of its obligations under the Project Agreement.
7.13 Surplus land transfers 

There are no surplus land transfers being made by the Council to the Contractor in connection with the Project.   The Council are purchasing land for the provision of additional sports facilities at Drumnadrochit.  This land will be purchased prior to financial close.
8. The Public Sector Comparator

8.1 Derivation

A Public Sector Comparator (PSC) has been prepared taking account of guidance contained within the Treasury Taskforce

· Policy Statement No 2 ‘Public Sector Comparators and Value for Money’

· Technical Note No 5 ‘How to construct a Public Sector Comparator’

· “Appraisal and Evaluation in Central Government” (the ‘Green Book’)

The PSC for the Full Business Case is based on the PSC for the Outline Business Case. The updated model has been prepared to represent the solution the Council would adopt if it was to procure the project conventionally and within the timescale of the PPP contract and included a detailed review of the risk quantification.

8.2 Contents

The PSC represents the underlying cost to the Council for directly supplying the services required to meet the Output Specification, produced as part of the PPP procurement process, including an assessment of the value of risks transferred to the private sector.

The PSC represents the cost to the Council of:

· Building 2 new primary schools and 2 new secondary schools

· Providing facilities management services at the new schools

8.3 Key Assumptions

Capital Expenditure

· Capital Expenditure costs were derived by applying a cost per square metre rate of £1300 in respect of Primary Schools and £1458 in respect of Secondary Schools. These rates were derived from recent contract costs from within the organisation.

· Circulation space allowed within the schools was an average of 15% of floor area.

· The spend profile assumed was 65% in 2001/02 and 35% in 2002/03.

External Funding

· The receipt of grant support amounting to £1.4m has been assumed for April 2003. Applications have been made to sportscotland and the European Regional Development Fund.

Revenue Expenditure

· Provision made within the PSC for ongoing revenue expenditure is based on the budget for 1998/99, amended where appropriate to ensure comparability.

· Janitors wage rates have been increased to reflect the all trades skills required of the staff to be employed in the new schools

· Property running costs such as Rates and Water Charges and Energy Costs are included within the PSC based on actual costs for similar schools at Croy and Ullapool, at 2002/03 prices.

· Catering costs have been included within the PSC, with the same figure being added to the Contractor’s bid for evaluation purposes.

· Lifecycle maintenance costs have been included at a rate of 1.5% of capital costs, per annum, increasing to 3% in the last five years of the contract term.

· Interest rates are assumed at 6%

8.4 Risk Analysis

In order to provide a risk adjusted PSC the Council’s project team undertook a detailed risk analysis, The approach involved:

Complete review of all risks identified at the OPBC stage and within the Invitation to Tender;

Confirmation of relevant risks based on this review;

Identification of the potential cost of each risk analysis, and the Project risks identified, are included within section 8. The forecast risk premium is 11.54%.

The table below summarises the risk adjustment to the PSC:

	Cash Flow
	

	NPV of PSC
	£27.90 million

	NPV of risk adjustment
	£3.22 million

	NPV of Risk Adjusted PSC
	£31.12 million


9. ECONOMIC APPRAISAL (VALUE FOR MONEY ANALYSIS)

9.1 Approach to Economic Appraisal

The purpose of the economic appraisal is to confirm that the PPP project represents value for money. The appraisal takes into account the guidance included within the Treasury Taskforce Policy Statement No.2 “Public Sector Comparators and Value for Money” and Treasury Guidance “Appraisal and Evaluation in Central Government”.

9.2 Economic Analysis

The following table lists the risk adjusted net present values of both the PSC and the proposed PPP solution.

	
	Public Sector Comparator
	PPP Solution 

	Total NPV
	£31.12 million
	£30.89 million


9.3 Key Assumptions

The key financial appraisal assumptions are included within Chapter 9 for the PSC and Chapter 11 for the appraisal of the PPP solution. The following other key assumptions have been included within the economic appraisal:

The Council requires the four new schools to be provided for under the Schools PPP project.

The applicable discount rate is 6% (real).

Chapter 8 contains a consideration of the risks associated with the project, including those retained by the council and those transferred to the Project Company. The NPV of risks transferred to the project company is included in the PSC shown above. Risks retained have not been quantified, but the same figure would be included in the PSC and the PPP contract.

In order to evaluate the value for money of the proposed PPP project the Council has examined in detail:

· The risk transfer proposals of the project (appendix 3);

· The proposed approach to managing the risks retained by the Council (Chapter 8);

· The benefits derived from the project;

· The sensitivity of the financial aspects of the value for money analysis in terms of interest rate fluctuations.

9.4 Sensitivity Analysis

In order to establish the sensitivity of the financial aspects of the value for money analysis, the Council has reviewed the impact of the fluctuation of interest rates on the Unitary Charges.  The results of this analysis are summarised in the following table:

Table 3 – Sensitivity Analysis Summary

	Variables Applied
	NPV £ million

	Base Case PPP Unitary Charge

(6.5% interest rate, 2.5% RPI)
	30.89

	High Interest Rate PPP Unitary Charge

(7.0 % interest rate, 2.5% RPI)
	31.70

	Low Interest Rate PPP Unitary Charge

(6% interest rate, 2.5% RPI)
	30.33


9.5 Conclusion

It is our view that the base case interest rate assumed is a conservative one in that it is several basis points higher than current market rates.  Given the current economic conditions, a financial close in the next few weeks will almost certainly allow the unitary charge to be set on the basis of a lower interest rate than is currently included in the model.  Therefore, we conclude that the balance of probability is that interest rates will be no higher at financial close than currently is set in the model.  Given the fact that interest rates are now the only factor that can influence price between the date of this FBC and financial close, our view is that the NPV of the Gleeson bid will not increase and is likely to reduce slightly as it is probable that interest rates at financial close will be up to 5 basis points lower than currently modelled.

Overall, therefore, the Gleeson bid demonstrates value for money and is capable of withstanding movement in interest rates.

10. Financial Appraisal

10.1 Revenue Streams of PPP option

The Council has examined the financial implications of the project on the basis that it is funded from the Revenue Budget. This is because the project is assessed as off-balance sheet and does not therefore count against the Council’s Section 94 consent. 

The revenue implications of the PPP project are a function of the Unitary Charges payable to ProjectCo, the cost of catering and the level playing field support available from the Scottish Executive for this project.

The following table demonstrates the revenue implications starting from the first full operational year of the PPP project.
	Year
	2003/04
	2006/07
	2011/12
	2016/17
	2026/27

	Cashflow
	£000
	£000
	£000
	£000
	£000

	Unitary Charges
	2,849
	2,962
	3,159
	3,370
	3,834

	Catering 
	14
	15
	17
	19
	24

	Total 
	2,863
	2,977
	3,176
	3,356
	3,858


10.2 Resources available from Council

Highland Council is committed to providing the resources to meet the likely Unitary Charge resulting from this Project.

The Council, at its meeting on 17th December 1998, considered an initial report on the PFI/PPP project that outlined:

· the award of Level Playing Field Support to the Council by the Scottish Office; and

· the resulting estimated Affordability Gap, which would require to be funded by the Council from procuring the school facilities through a PFI/PPP arrangement.  

The Council agreed to progress the Education PFI procurement process, having noted the estimated annual charge to the Council of £1.587m (abated to £1.117m after operational savings.) 

An updated report on the project was presented to The Council, at its meeting on 21 December 2000. The report outlined the near final status of the PPP project, and recommended that a 25 Year Contract for the design, construction and facilities management of two secondary schools and two primary schools be placed with a consortium of MJ Gleeson Group plc and the Royal Bank of Scotland.  The report outlined the likely level of the Unitary Charge as at December 2000, the additional revenue costs to the Council and the available resources from within the Education service budget and Level Playing Field Support to meet these costs.  A summary is shown below:

	Additional Costs
	    £m
	    £m

	Unitary Charge (as at bid at December 2000)
	
	    2.794

	Revenue Consequences
	
	    0.555

	Total Additional Costs
	
	    3.349

	Available Resources
	
	

	Level Playing Field Support
	 1.550
	

	Current Budget
	 0.253
	

	
	
	    1.803

	Net additional Costs to be Funded
	
	    1.546


The Council agreed to approve this funding, required to meet the additional costs of the project and to reflect this commitment of resources in the Council’s 3-Year budgeting process.  This commitment has now been included in the 3-Year Budgeting process.

After the Council considered this report, the Education PPP Sub Committee received an updated report on 1 March 2001 indicating that the Unitary Charge had increased to £2.889m as a result of negotiations with the preferred bidder.  The report confirmed that the project remained affordable and that reductions in interest rates were likely to reduce the Unitary Charge.

10.3 Level Playing Field Support

Following submission of an Outline Business Case to the, then, Scottish Office in June 1998, the Council was awarded an amount of Level Playing Field Support to assist the funding of the PFI/PPP project.

The award was capped at 80% subject to a maximum amount of £1.55m per annum.  The Council has been in regular contact with the Scottish Executive and, at the time of writing, the Council anticipates receiving the maximum amount of Level Playing Field Support, given the capital expenditure involved in the Gleeson solution as compared to the levels identified at OBC stage.

10.4 Impact on Accounts

The Council has structured the arrangements, particularly the risk transfer, to ensure the project obtains “Off Balance Sheet” status.  Accordingly, the receipt of the Level Playing Field Support from the Scottish Executive, and the payment of the Unitary Charge to the Contractor are the only transactions that will be outlined in the Council’s Accounts.  Notes to the accounts will reflect the remaining commitment to the contractor. 

10.5 Conclusions

The conclusion of this section is that the Gleeson bid is within the envelope of affordability identified by the Council, assuming that the maximum amount of Level Playing Field Support is made available by the Scottish Executive.

11. Accounting Treatment

11.1 Overview

The process of determining the correct accounting treatment reflects recent developments in the accounting world, and the resulting guidance, in particular, HM Treasury Private Finance Taskforce’s Technical Note No 1 - How to Account for PFI Transactions.

The latter document recommends that the purchaser council undertakes a review of the accounting treatment prior to contract signature, as the level of information and documentation increases during the process, and develops an ‘initial view’ of the accounting treatment.  This is to ensure no ‘surprises’ once the project is agreed and underway.  It also recommends keeping the Council’s external auditor informed of developments throughout the process.

The broad effect of the process is that no Section 94 consent will be required where there is no increase in any amounts on the authority’s balance sheet in respect of assets provided, constructed or improved under the PPP contract.  In other words, if the transaction is deemed ‘off balance sheet’ no Section 94 consent is required.

The Council believes that the Schools PPP project meets the criteria required to ensure that the scheme will be assessed as off-balance sheet in accordance with FRS5, having taken account of the Treasury’s Note “How to apply FRS5 to PFI transactions”.

The Council has obtained advice from its financial advisers, Deloitte & Touche.  The accounting opinion of Deloitte & Touche is summarised below and was provided to the Highland Council's Director of Finance in order for him to develop the intended treatment of the assets arising from the project in the Council's accounts.  The intended treatment, accompanied by the supporting advice from Deloitte & Touche was provided to the Council's external auditor, Audit Scotland, for their consideration.

11.2 Separability

The view expressed is that the scheme’s proposed contract arrangements are non-separable, with a proposed payment mechanism that reflects Model B as outlined in the Treasury Guidance, on the basis that the Treasury Guidance should be used to determine the appropriate accounting treatment of the scheme.

11.3 Risk allocation

The section below illustrates where the key risks in terms of accounting treatment are expected to be allocated in the contract.


Qualitative indicators – the assessment of the three qualitative factors identified in the Treasury Guidance is as follows:

· termination for operator default – there is contributory evidence to support an off balance sheet opinion for the Council;
· nature of operator’s financing – the funding structure proposed contains a significant proportion (10%) of risk-bearing funding and so appears capable of absorbing risk.  As this is a one-sided test, the conclusion drawn is that the nature of the operator’s financing would not provide evidence that the project should be on the Council’s balance sheet;
· who determines the nature of the property – it is entirely open to the contractor to determine the inputs required to meet the Council’s output specification.  In point of fact, the solution proposed by Gleeson differs in a number of respects from the model solution created for the Public Sector Comparator while still meeting all outputs specified. 
Quantitative indicators – detailed quantitative risk analysis was undertaken in order to establish the extent to which profits of the contractor could very if certain key risks were realised.  These risks are set out in table below:

	Risk / Principal Factor
	Borne by Council
	Borne by contractor

	A – Penalties for under-performance
	
	(

	B – Potential change in relevant costs
	
	(

	C – Design risk
	
	(

	D – Obsolescence
	
	(

	E – Demand risk
	(
	

	F – Third party revenues
	
	(

	G – Residual value risk
	(
	


11.4 Conclusion

From the analysis undertaken, it was concluded that the proposed contract arrangements have features which indicate that the related assets may be accounted for as “off Balance Sheet” from the point of view of Highland Council.  This conclusion has been drawn on the basis that, although the risk areas of residual value and demand risk remain with the Council, the transfer of risk in the other areas provides sufficient evidence of the Operator’s exposure to risk and profit variability.

The conclusions drawn were reviewed by Audit Scotland and the Director of Finance's intention not to treat the assets as being on the Council's balance sheet was ratified.

The accounting treatment opinion from the Council’s External Auditors (Audit Scotland) is contained in the Appendices.

12. Project Management Arrangements

12.1 To Financial Close

The structure and format of the Project Team has been retained throughout the procurement process. Following on from the appointment of MJ Gleeson Group plc as Preferred Bidder, the Team has continued to work to a strict timetable of activities and tasks allocated to the relevant personnel and managed against a schedule of programme milestones.

Early meetings with MJ Gleeson Group plc reviewed the content of the BaFO submission and established the key negotiation issues to be addressed up to financial close. In parallel with a series of negotiation meetings attended by the full Project Team, representatives of MJ Gleeson Group plc, their professional advisers, the Funder and key sub-contractor, meetings involving specific personnel were also convened to advance subsidiary elements of the project requirements. Meetings were held to advance the following issues:

12.1.1 Design and Technical

The Council’s technical personnel met with MJ Gleeson Group plc’s design team to review the design development process and to oversee the advance of proposals from outline and preliminary stage towards fully detailed proposals adequate for the requirements of financial close. Discussions were also held with the representatives of the communities to allow for local requirements to be considered in the development of the detailed design. In conjunction with MJ Gleeson Group plc, the Council assessed the requirements of the communities in terms of design nuances and decisions were made on whether these could be accommodated within the predetermined educational, financial and programming parameters for the project.

Property and land issues were discussed between MJ Gleeson Group plc and their advisers and the Council’s internal and legal teams. Land issues were also addressed by the department of Property and Architecture, in particular the purchase of land at Drumnadrochit for the new sports pitch and the conclusion of title obligations prior to commencement of the project.

MJ Gleeson Group plc advanced the detailed planning process and obtained planning permission for each of the sites prior to financial close.

The development of the Output Specification into the Contract specification was undertaken by the Project Team. 

The Council’s technical personnel also worked with MJ Gleeson Group plc’s FM sub-contractor to assess the adequacy of the Facilities Management service delivery plan prior to financial close. Furthermore, the Council catering representative worked closely with MJ Gleeson Group plc to develop the interface between the Contractor’s service delivery proposals and the retained Council catering function.

All of the design development issues were monitored by the Council’s education representatives to ensure compliance with the Council’s requirements in strategic, education terms.

12.1.2 Financial

The key element of financial discussions focused on the development of the payment mechanism. This was undertaken in close consultation with the technical and legal personnel to ensure that the mechanism was consistent with the requirements of the Output Specification and with the legal drafting on specific issues such as termination due to poor performance by the Contractor.

12.1.3 Legal

The Legal Adviser worked with the Council’s Principal Solicitor in the development of the draft Project Agreement. The document reflected the discussions being held at the commercial negotiations and support was provided from the other Project Team members to ensure that the legal drafting was consistent with the issues being agreed on a technical/practical level.

The key commercial issues addressed at the negotiation meetings related to value for money, energy, late delivery of Strontian High School, rectification reserve and utility failures.

12.2 To Operation

Following the conclusion of the contractual matters, the External financial and legal advisers will withdraw from the day-to-day project activities. The external Project Manager will remain as a member of the Project Team and will convene progress meetings on a monthly basis. The Council members of the Project Team will remain in place although the intensity of their involvement will reduce and input will focus on the technical delivery of the project with support from the education representative.

The Council will monitor the construction work and the preparation of the FM resources during the development phase. In accordance with the Project Agreement, the Council will appoint a representative to act as the link between the Council and the Contractor. The Council recognises that the interface will be different from traditional construction procurement and the Council’s input and discussions on construction related matters will be tempered to suit the contractual arrangement.

The Council will work closely with the Contractor during the development phase with a view to certifying availability of the facilities for service commencement in accordance with the Project Agreement. The Council Representative will also work closely with the end-user representatives to maintain a flow of relevant information on project progress and to assist in the specification of furniture and equipment for  the schools prior to completion.

12.3 During Operation

Although the contract will be self-monitoring, the Council Representative will mobilise auditors and inspectors to undertake sampling of the service delivery to ensure compliance with the Council’s requirements as set out in the Project Agreement. The Council Representative will attend meetings with the Contractor in accordance with the Project Agreement and will provide feedback to the Council and other relevant parties.

The Council will monitor the Contractor’s performance reporting system to determine the accuracy of invoicing and, if relevant, the level of deductions to be levied due to performance failures and the unavailability of the facilities.

The finance department will also address any requirements of internal and external auditors.

Every year the Council will undertake an assessment of the resources required to support and manage the contract and make allowances for the deployment of such resources within the relevant budgets.

12.4 Staff Transfer Issues

In the case of Glen Urquhart High School, Spean Bridge Primary and Strathdearn Primary, the teaching staff of the schools will simply transfer to the new buildings. In the case of the school at Strontian, there will be a requirement to recruit new teaching staff that will provide the Ardnamurchan peninsula with approximately 12 new professional jobs as well as the ancillary staffing thus providing a very significant economic benefit for a scattered rural community. In the case of non-teaching staffing, MJ Gleeson Group plc will employ janitorial and cleaning staff. The Council will negotiate issues related to the transfer of cleaning staff with union representatives and MJ Gleeson Group plc.

13. aPPENDIX - PUBLIC SECTOR COMPARATOR DETAILS

14. APPENDIX - PSC RISK ADJUSTMENT DETAILS

15. appendix  -  risk matrix

Overall Allocation of Risk : Design and Construction

	Risk


	COUNCIL
	CONTRACTOR
	SHARED
	Comment

	Detailed Planning Permission, Delays and Amendments


	
	(
	
	Detailed planning consents for the schools sites will be in place prior to Contract Award.

	Design, Delays and Amendments
	
	(
	
	Subject to Council Changes and agreed Delay Events.



	Construction, Delays and Cost increases


	
	(
	
	Subject to Council Changes and agreed Delay Events.



	Identified, pre-existing environmental problems


	
	(
	
	Such as access, ground conditions, existing trees, watercourses.

	Unidentified, pre-existing environmental problems and ground conditions


	
	(
	
	Such as access, ground conditions, existing trees, watercourses.

	Latent Defects in existing sites


	
	(
	
	All school are to be built on green field sites.

	Sub-contractor insolvency or default


	
	(
	
	Risk will be passed to the Building Contractor under the Construction Contract.

	Design defects


	
	(
	
	Responsibility of Building Contractor and their design team.

	Construction defects


	
	(
	
	Responsibility of Building Contractor.

	Damage to Works


	
	(
	
	Responsibility of Building Contractor.

	Third party risks


	
	(
	
	Contractor to insure.

	Utility failure


	
	
	(
	Off site utility failure during design and construction is a Relief Event.  Relief is also granted under the Payment Mechanism.

	Decanting


	
	(
	
	No decant required during construction phase.

	Force Majeure


	
	
	(
	The Contractor will be allowed extra time to complete Construction on the occurrence of a Force Majeure Event.



	Uninsurable risks


	
	
	(
	In the event of a risk becoming uninsurable HC may (i) agree an alternative risk management strategy; (ii) procure insurance on new terms to be agreed; (iii)

withdraw the risk from the Contractor and reduce the Unitary Charge; (iii) 

require the Contractor to establish a contingency to deal with the occurrence of the uninsurable risk.

	General Changes in Legislation:


	
	(
	
	Known forthcoming changes in legislation and revenue implications.

	Discriminatory Changes in Legislation:


	(
	
	
	Changes of law relating to the Project or the Contractor and PFI contractors specifically and no other persons.


Overall Allocation of Risk : Operation

	Occupancy/demand


	(
	
	
	Fluctuations in schools attendance and demand in community usage.

	Availability


	
	(
	
	Contractor’s ability to make Project Schools available.

	Operating Performance


	
	(
	
	Contractor’s ability to provide Schools to the required standard.

	Operating Costs


	
	(
	
	

	Statutory Regulations (including H&S)


	
	(
	
	Subject to limitation on Contractor’s liability in respect of Capital Changes in Law.  See sharing mechanism detailed in legal summary.

	Financing and interest rate changes


	
	(
	
	The Payment Mechanism does not allow the Contractor to vary the Unitary Charge on fluctuations of interest rates.


	Affordability


	(
	
	
	Council risk.

	Sub-contractor Insolvency or default


	
	(
	
	Parent company guarantees to be provided to the Contractor by the parent companies of the Building Contractor and FM Contractor.

	Changing educational needs


	(
	
	
	Council risk.  The Change Procedure allows the Council flexibility to use the Project Schools for alternative uses.



	Contract Monitoring


	
	
	(
	Monitoring requirements shared between Contractor and Council

	End of contract arrangements


	
	(
	
	Premises to be handed back to Council in specified condition at nil cost.

	Repairs and Maintenance


	
	(
	
	Deductions to be made under the Payment Mechanism if the Project Schools are not maintained to the required standards.



	Damage and Vandalism to buildings


	
	
	(
	The Council will be responsible for vandalism during School Hours and during lets in Core Hours. The Contractor will be responsible for vandalism outwith these Hours.



	Security of premises


	
	(
	
	

	Loss of Income resulting from damage to Works, Buildings and Equipment


	
	(
	
	To be covered by insurance, to the extent to which such insurance is available at commercial rates.

	Obsolescence of Plant, etc.


	
	(
	
	

	Latent defects in new work


	
	(
	
	Latent defects in new school’s construction responsibility of the Building Contractor.

	Public Liability and Legislative Requirements


	
	(
	
	

	Third Party Liability


	
	(
	
	To be covered by insurance, to the extent to which such insurance is available at commercial rates.



	Force Majeure


	
	
	(
	The Contractor will be relieved from termination for non-performance on the occurrence of Force Majeure Events.



	Uninsurable risks


	
	
	(
	In the event of a risk becoming uninsurable HC may (i) agree an alternative risk management strategy; (ii) procure insurance on new terms to be agreed; (iii)

withdraw the risk from the Contractor and reduce the Unitary Charge; (iii) 

require the Contractor to establish a contingency to deal with the occurrence of the uninsurable risk.




	Health and safety of building users


	
	(
	
	

	General Changes in Legislation:

-Requiring changes in

design or services.

-Affecting only Operator 

costs.


	
	(
	
	Risk shared in accordance with legal commentary

	Discriminatory Changes in Legislation:

-Requiring changes in

design or services.

-Affecting only Operator 

costs.


	(
	
	
	Council risk.


16. appendix – audit letter from audit scotland
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